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Preface

On 6 and 7 March 2020, the Wilhelm Merton Centre for European Inte­
gration and International Economic Order organized, in cooperation with 
the Glasgow Centre for International Law and Security of the University of 
Glasgow, the Amsterdam Centre for International Law of the University of 
Amsterdam, and the International Investment Law Centre of the Univer­
sity of Cologne, the 11th Frankfurt Investment Law Workshop, devoted 
to legal issues connected with ‘Investment Protection, Human Rights and 
International Arbitration’.

The decision to re-visit the interplay between investment protection, 
international arbitration and human rights which had been explored at the 
2nd Frankfurt Investment Law Workshop in 2011 (see the contributions 
in Hofmann/Tams (Eds.), International Investment Law and Its Others, 
Nomos Baden-Baden 2012) was based on the assessment that recent devel­
opments justified to re-consider some crucial questions: How can treaty 
makers and arbitral tribunals ensure that investment law concepts are not 
only in conformity with, but also promote human rights? Do relevant 
specificities exist in the field of investments in land, food and water? 
Does investment protection take account of international labour rights? 
Is investment arbitration meeting the procedural standards that are neces­
sary for being considered as a legitimate mechanism for the settlement of 
international disputes in which individual rights and public interests are at 
stake? And finally, is responding to all these demands legally feasible for 
the current system of international investment protection or are substan­
tial reforms required?

Anne van Aaken opened the workshop with a keynote address asking 
whether the inter-relationship between investment protection, human 
rights and international arbitration constitutes an example of cross-fertil­
ization or of regime-collision. The actual workshop addressed the (poten­
tial) role of human rights in the drafting of international investment 
agreements and shed human rights perspectives on substantive investment 
protection standards and on international investment arbitration. Based on 
the intensive discussion following the various presentations, some of the 
papers were substantially further developed and are now published in the 
present volume.

In addition thereto, a number of contributions were specifically solicit­
ed in order to take account of developments such as the conclusion of the 
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EU-China Investment Agreement, to address specific issues such as interna­
tional investment law and the rights of indigenous peoples or to add a 
Latin-American perspective on business and human rights arbitration as 
well as African perspectives on investment law and human rights.

The workshop was held on 6 and 7 March 2020, probably one of the 
very last academic events which took place in physical presence before the 
COVID-19 pandemic brought public and consequently also academic life 
as previously known to quite an abrupt lock-down. Since then, we all live 
in extraordinary times. Obviously, the most fundamental impact of the 
pandemic on investment law and human rights called for the inclusion of 
studies specifically addressing this novel issue.

As in previous years, the directors of the Wilhelm Merton Centre wish 
to express their sincere gratitude to Professor Dr. Stephan Schill of the Uni­
versity of Amsterdam and Professor Dr. Christian Tams of the University 
of Glasgow for their strong input and support throughout the project. 
Specific thanks, however, are due to Professor Dr. Julian Scheu of the 
University of Cologne: His initiative and enthusiasm were instrumental 
for the success of the project. Furthermore, the organisers wish to thank 
Alexander Heger, Dr. Orhan Bayrak and Moritz Malkmus for their valuable 
assistance before, during and after the workshop. Finally, the editors of 
this volume wish to thank all the contributors for their papers and Jana 
Jochem, Veronika Fuhrmann, Lisa Schöttmer and Pia Zurborg for their excel­
lent editorial skills and support during the editing process.

Frankfurt am Main, 20 July 2022
Rainer Hofmann Stefan Kadelbach Rainer Klump

Preface

6

https://www.nomos-shop.de/isbn/978-3-8487-7405-0

© NOMOS Verlagsgesellschaft. Alle Rechte vorbehalten.



Contents

Abbreviations 11

Introduction: Investment Protection, Human Rights, and 
International Arbitration in Extraordinary Times 19
Julian Scheu, Rainer Hofmann, Stephan W. Schill and Christian J. Tams

Business and Human Rights ArbitrationPart 1:

Investment Protection, Human Rights, and 
International Arbitration: Cross-Fertilization or 
Regime-Collision?

Chapter 1:

39
Anne van Aaken

Business and Human Rights Arbitration: A Latin 
American Perspective on the Application of the Hague 
Rules

Chapter 2:

65
Juan Ignacio Massun and Gustavo Becker

Human Rights in International Investment AgreementsPart 2:

Human Rights Provisions in International Investment 
Treaties and Investor-State Contracts

Chapter 3:
87

Barnali Choudhury

Jurisdiction and Admissibility in Investment Treaty 
Arbitration – A Human Rights Perspective

Chapter 4:
119

Filip Balcerzak

7

https://www.nomos-shop.de/isbn/978-3-8487-7405-0

© NOMOS Verlagsgesellschaft. Alle Rechte vorbehalten.



The EU-China Investment Agreement – Investment 
Liberalization, Sustainable Development, and Human 
Rights

Chapter 5:

149
Peter-Tobias Stoll and Malte Gutt

Specific Conflicts between Investment Law and Human 
Rights

Part 3:

Domestic Human Rights Frameworks as a Means to 
Regulate Investments in Land, Food, and Water: A Case 
Study of Cambodia

Chapter 6:

181
Edward Guntrip

Investment Protection and Human Rights: Tensions 
and Perspectives with a Special Focus on the Rights of 
Indigenous Peoples

Chapter 7:

217
Christina Binder

ILO Labour Standards in International Investment LawChapter 8: 253
Henner Gött

African Perspectives on International Investment Law and 
Human Rights

Part 4:

Africa’s Human Rights and Development-Based 
Approaches to International Investment Law

Chapter 9:
291

Anna Hankings-Evans

Reclaiming African Agency: The Right to 
Regulate, Investor-State Dispute Settlement, and the 
‘Africanisation’ of International Investment Law

Chapter 10:

337
Tomasz Milej

Contents

8

https://www.nomos-shop.de/isbn/978-3-8487-7405-0

© NOMOS Verlagsgesellschaft. Alle Rechte vorbehalten.



International Investment Law and Human Rights in the Era 
of COVID-19

Part 5:

State Responsibility and Investment Protection in the 
Time of Pandemic

Chapter 11:
371

Tillmann Rudolf Braun

International Investment Law and the COVID-19 
Pandemic: Exit, Voice, or Loyalty?

Chapter 12:
405

Martin Gronemann and Markus Krajewski

Contributors 431

Contents

9

https://www.nomos-shop.de/isbn/978-3-8487-7405-0

© NOMOS Verlagsgesellschaft. Alle Rechte vorbehalten.



https://www.nomos-shop.de/isbn/978-3-8487-7405-0

© NOMOS Verlagsgesellschaft. Alle Rechte vorbehalten.



Abbreviations

ACHR American Convention on Human Rights
AEC African Economic Community
AfCFTA African Continental Free Trade Area
AFSIL African Society of International Law
AJICL African Journal of International and Comparative 

Law
AJIL American Journal of International Law
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Doc. Document
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ECOWAS Economic Community of Western African States
ECOWIC ECOWAS Common Investment Code
ECT Energy Charter Treaty 
ECtHR European Court of Human Rights
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EP European Parliament
EPA Economic Partnership Agreement
EPRS European Parliamentary Research Service
EPZ Export Processing Zone
ESIA Environmental and Social Impact Assessment
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EU European Union 
FAO UN Food and Agriculture Organization
FDI Foreign direct investment
FET Fair and Equitable Treatment
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fn. footnote
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FPS Full Protection and Security 
FTA Free Trade Agreement
GATS General Agreement on Trade in Services
GATT General Agreement on Tariffs and Trade
GDP Gross Domestic Product
HAGL Hoang Anh Gia Lai (Vietnamese Football Club)
Hague Rules Hague Rules on Business and Human Rights Arbi­

tration (BHRA)
HCR United Nations Human Rights Council
HED Economic and Trade Dialogue
i.e. id est 
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ibid. ibidem
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KORUS US-Korea Free Trade Agreement
LCIA London Court of International Arbitration 
LDC Least Developed Countries
lit. littera
LL.M. Master of Laws
LLP Limited Liability Partnership
M. Sc. Master of Science
MAFF Cambodian Ministry of Agriculture, Forestry and 

Fisheries 
MEA Multilateral Environmental Agreements
MEP Member of the European Parliament
MERCOSUR Mercado Común Del Sur (Southern Common 

Market)
MFN most-favoured-nation 
MIC Multilateral Investment Court 
MIGA Multilateral Investment Guarantee Agency 
MLC Maritime Labour Convention
MNE Declaration Tripartite Declaration of Principles concerning 

Multinational Enterprises and Social Policy
MP Member of Parliament
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MPIL Max Planck Institute for International Law
NAFTA North American Free Trade Agreement 
NAP National action plan
NCP National Contact Point
NDC Nationally Determined Contribution
NGO Non-governmental organization
NIEO new international economic order
No. Number
NT National Treatment 
OAU Organization of African Unity (now called African 

Union)
OECD Organization for Economic Cooperation and De­

velopment 
OECD Guidelines OECD Guidelines on Multinational Enterprises
ÖFSE Austrian Foundation for Development Research
OHCHR Office of the High Commissioner for Human 

Rights
OIC Organization of Islam Cooperation
p(p). page(s)
PAIC Pan-African Investment Code
para(s). paragraph(s)
PCA Permanent Court of Arbitration 
PCIJ Permanent Court of International Justice
PELJ Potchefstroom Electronic Law Journal
PIA South Africa’s new Protection of Investment Act
Pmbl. Preamble
PRAI Principles for Responsible Agricultural Invest­

ment
PTA Preferential Trade Area 
PTPA Peru-United States Trade Promotion Agreement
RECs Regional Economic Communities
SADC Southern African Development Community 
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SADC FIP Southern African Development Community Fi­
nance and Investment Protocol

SADCC Southern African Development Coordination 
Conference 

SCC Stockholm Chamber of Commerce 
SDGs United Nations Sustainable Development Goals
SIA Sustainability Impact Assessment
SME small and mid-size enterprise/small and medium 

enterprise
TDM Transnational Dispute Management
TEU Treaty on European Union
TFUE Treaty on the Functioning of the European Union
TRIMS Agreement WTO Agreement on Trade and Investment Mea­

sures
TRIPS Agreement WTO Agreement on Trade-Related Aspects of In­

tellectual Property Rights
TSD trade and sustainable development
TTIP Transatlantic Trade and Investment Partnership
U.S. United States 
UCL University College London
UK United Kingdom
UN United Nations 
UNCITRAL United Nations Commission on International 

Trade Law
UNCTAD United Nations Conference on Trade and Devel­

opment
UNDRIP United Nations Declaration on the Rights of In­

digenous Peoples
UNECA United Nations Economic Commission for Africa
UNFCCC UN Framework Convention on Climate Change
UNGA United Nations General Assembly
UNGP United Nations Guiding Principles on Business 

and Human Rights
UN-Habitat UN Human Settlements Programme
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UNHRC United Nations Human Rights Council
UNYB Max Planck Yearbook of United Nations Law
USA United States of America 
USD United States Dollar 
USMCA United States-Mexico-Canada Agreement 
v. versus
VCLT Vienna Convention on the Law of Treaties 
Vol. Volume
VVGT Voluntary Guidelines on the Responsible Gover­

nance of Tenure of Land, Fisheries and Forests in 
the Context of National Food Security

WTO World Trade Organization 
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