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A. Introduction

In times where mass surveillance to an extent that 1984! appears less and
less as faraway fiction and people like Edward Snowden or Julian Assange
can become so called public enemy No. 1 for leaking classified government
documents, the real value of information itself becomes discernible for
society.

The Information Age and the digital revolution changed society in ev-
ery way, from ordering food online, to interaction with others on social
media, to professional life, where non-computer-assisted jobs barley exist.
This progress is inexorable. Everyone sharing data (which is essentially
encrypted information) is part of a balancing act between privacy and
transparency about their own personal information. When it comes to
private data most people seek to prevent ‘oversharing’” with public or pri-
vate entities or other individuals. Although the personal boundaries differ
distinctly in this regard.

The need of individuals for privacy reverts to a demand for openness
once governments are involved. The public requests maximum transparen-
cy and a minimum of non-disclosure regarding government actions. “In-
Sformation is the currency of democracy”, these words, attributed to Thomas
Jefferson, are more than 200 years later still valid.? The times of secret
negotiations by diplomats and other government officials appear to have
come to an end as society demands the publication of documents and
drafts.? Transparency does not end with the publication of political negoti-
ations like treaties and contracts. Democratic legitimation is furthermore

1 ‘Nineteen Eighty-Four’ is a dystopian science fiction novel by George Orwell
published in 1949, dealing with a protagonist who lives in a repressive regime
with constant government surveillance and manipulation of truth and facts by a
totalitarian state.

2 Pernice, Ingolf, ‘Part IIlI: Study on International Investment Protection Agree-
ments and EU Law 132’ in: Pieter ] Kuijper and others (eds), Investor-state dispute
settlement (ISDS) provisions in the EU's international investment agreements: Study
(Luxembourg 2014), 163.

3 Ibid.

15



A. Introduction

established through elections and the chains of legitimation connected to
it and thus must likewise be exercised in a transparent manner.*

Transparency in context of this thesis is however not focused on the
publication of drafts and documents when states negotiate international
investment arbitration agreements, but rather on the consequences of
signing such agreements for the respective stakeholders with or without
transparency provisions. International Investment Agreements (ITA) usual-
ly provide for a dispute settlement mechanism including international
arbitration. Such arbitration proceedings were usually, and still are, pre-
dominantly private meetings.

Civil society, however, called for more transparency in internation-
al investment arbitration. The United Nations Commission on Interna-
tional Trade Law (UNCITRAL), one of the many institutions provid-
ing arbitration rules for international investment arbitration, was respon-
sive to this demand for more transparency and began developing the
UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration
(UNCITRAL TR). These regulations, which came into effect on 1 April
2014, entail a set of procedural rules that provide for transparency and
accessibility to the public in treaty-based investor-state arbitration cases.
The following chapters address the influence of these rules on IIAs and on
international investment arbitration practise.

4 Bogdandy, Armin v/Venzke, Ingo, In wessen Namen?: Internationale Gerichte in
Zeiten globalen Regierens (Berlin 2014), 234.
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B. Structure

Initially, a definition of transparency is necessary as a working basis for
this thesis (C.I.). However, due to the multifaceted and overloaded conno-
tations with this term, a comprehensive definition will not be possible to
achieve. Hereafter, the problems with and importance of transparency in
international investment arbitration are described (C.IL.).

Following these introductory remarks, the second chapter depicts the
main features of Investor-State Dispute Settlement (ISDS) (D.L.) and the
developments and status quo regarding transparency issues in ISDS (D.IL).
Followed by background information on the UNCITRAL TR (D.IIL.) and
a detailed description of the respective provisions (D.IV.). Subsequently,
the field of tension of third-party funding is discussed (D.V.). Followed
by a description of the influence of the UNCITRAL TR on commercial
arbitration (D.VL). The chapter concludes with a brief comparative view
of the transparency standard in international adjudication compared to the
standard provided by the UNCITRAL TR (D.VIL).

The third chapter deals with the European Unions (EU) recent invest-
ment policy since the introduction of the UNCITRAL TR (E.L), followed
by an analysis of the international treaty practise and its approach towards
transparency issues to assess whether transparent proceedings have become
a new normal in ISDS (E.IL).

The fourth chapter contains several case analyses to illustrate the trans-
parency standards in practise (F.), providing insight on whether the pro-
visions of the UNCITRAL TR were frequently used, since their introduc-
tion. Furthermore, it will be assessed whether the UNCITRAL TR led
to more transparent proceedings and how parties and arbitral tribunals
incorporate these rules and if further adjustments are required.

Finally, the last chapter (G.) concludes the findings of the previous
chapters and provides prospects and suggestions to further enhance trans-
parency in international investment arbitration.
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